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Plaintiff United States of America, on behalf of the United Statés Environmental
Protection Agency (“EPA”), and Plaintiff State of New York (“State”) (collectively, the
“Plaintiffs”), filed a complaint in this action (“Complaint™) concurrently with this Consent
Decree, alleging that Defendant, the City of Oswego, New Ydrk (“City™), violated and is
* violating Section 301(a) of the Clean Water Act (“Act”), 33 U.S.C. § 1311(a), in connection with
unpermitted discharges from the west side of the City’s publicly owned ﬁ'eatment works.

The City, which has a pdpulation of approximately 18,000, owns and operates a “publicly
owned treatment works” (“POTW”), as defined at 40 C.F.R. § 403.3, part of which is located on
" the east side of the Oswego River (“East Side System”), and the remainder of which is located on
the west side of the River (“West Side System”). The East Side System serves abproximately o
8,700 people, including citizens of Oswego’s east side and certain surrounding communities.

The West Side System services approximately 10,000 people, including citizens of Oswego’s

“west side and certain surrounding communities. On April 14, 2004, the City and the New York
State Department of Environmental Conservation entered into an Administrative Consent Order
(No. R7-20040316-16) resolving claims that the City violated Section 17-0803 of the New York
Environmental Conservation Law, and Section 751.1 of Title 6 of the New York Code of Rules

“and Regulations at the East Side System (“East Side Order”). The East Side Order was modified
on February 27, 2006. Pursuant to the modified East Side Order, the City paid a civil penalty of
$10,000 for paét violations of the Act in the East Side System and imp}emented corrective
measures in that system, at a cost estimated by the City of approximately $16,100,000. The

above-captioned action addresses violations in the West Side System only.
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The Complaint in this action seeks injunctive relief and civil penalties, pursuant to
Sections 309(b) and (d) of the Act, 33 U.S.C. §§1319(b) and (d), for the discharge of pollutants
into navigable waters of the United States from the City’s West Side System, in violation of

- Section 301(a) of the Act, 33 U.S.C. §1311(a). The State has been joined as a party to this action
pursuant to Section 309(e) of the Act, 33 U.S.C. §1319(e). In addition, the City has violated and
is violating several provisions of the New York State Environmental Conservation Law (“ECL”),
including sections 17-0701 and 17-0803, due to the unpermitted discharges from the West Side

- System.

The Parties recognize, and the Court by entering this Consent Decree finds, that this
Consent Decree has been negotiated by the Parties in good faith and will avoid Iitigation among

~ the Parties, and that this Consent Decree is fair, reasonable, and in the public interest. |

NOW, THEREFORE, before the taking of any testimony, without the adjudication or - |
admission of any issue of fact or law except as provided in Section I, below, and with the consent
of the Parties, IT IS HEREBY ADJUDGED, ORDERED, AND DECREED as follows:

I. JURISDICTION AND VENUE

1. This Court has jurisdiction over the subject matter of this action, pursuant to 28 U.S.C.
§§ 1331, 1345, and 1355, and Sections 309(b) and 505(a) of the Act, 33 U.S.C. §§ 1319(b) aﬁd ‘
1365(a), and over the Parties. This Court has supplementél jufisdiction, pursuant to 28 US.C. §
1367, over the state law claims asserted by the State. Venue lies in this judicial district pursuant

“to Sections 309(b) and 505(c) of the Act, 33 U.S.C. §§ 1319@), 1365(c), and 28 US.C. -

§§ 1391(5), 1395(a), because the City is located in this judicial district and because the causes of
action alleged in the Complaint are alleged to have occurred in this judicial district. For

2
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purposes of this Decree, or any action to enforce this Decree, the City consents to the Court’s
jurisdiction over this Decree or such action, and over the City, and consents to venue in this

' judicial district. |
2. For purposes of this Decree, the City agrees that the Complaint states claims ilpon which
relief may be granted pursuant to Sections 30§(b) and (d) of the Act, 33 U.S.C. §§ 1319(b) |
and (d), the New York State Environmental Conservétion Law, Article 17, and accompanying

regulations set forth at 6 NYCRR Part.750.

II. APPLICABILITY

3. The obligations of this Consent Decree apply to and are binding upon the Plaintiffs, an(i
upon the City and any successors, assigns, or other entities or persons otherwise bound by law.

| 4, No transfer of ownership or.operation of the West Side System, or any portion thereof,
whether in compliance with the procedures of this Paragraph or otherwise, shall relieve the City
of its obligation to ensure tha;c the terms 6f the Decree are implemented. At least 36 days prior to-
any such transfer, the City shall provide a copy of this Consent Decree to the proposed tra.nsféree

| and shall simultaneously provide written notice of the prospective transfer, together with a copy
of the proposed written agreement, to EPA, the United States Department of Justice, and the
State, in accordance with Section XV (N otices). Any attemp"c‘to transfer ownership or opération :
of the West Side System, or any portion thereof, without complying with this Paragraph

| constitutes a violation of this Decree.
5. | The City shall provide a copy of this Consent Decree to all officers, employees, and
agents whose duties might reasonably include compliance with any provision of this Decree, as

| well as to any contractor retained to perform work required under this Consent Decree. The City

3
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~ shall condition any such contract upon performance of the work in conformity with the terms of
this Consent Decree.
6. In any action to enforce this Consent Decree, the City shall not raise as a defense the
failure by any of its officers, directors, émployees,‘ agents, or contractors lto take any actions
necessary to comply with the provisions of this Consent Decree.
III. OBJECTIVES
7. All plans, measures, reports, construction, maintenance, operational requirements, and
other obligaﬁons in this Consent Decree, or fesulting from the activities required by this Decree,.
- shall have the objective of ensuring that the City achieves é.nd maintains for the‘ term of this
Decree full compliance with the Act, and its objectives, the State wafer poliution control laws, all ‘
- applicable federal and state regulations, and the terms and conditions of the City’s State Pollutant °
Discharge Elimination System Permit No. NY-0029106 (the “SPDES Permit”) for ’Fhe West Side
' System, including, without limitation, elimination of all Sanitary Sewer Overflows (“SSOs™) and

elimination or control of all Combined Sewer Overflows (“CSOs”) in accordance with EPA’s

CSO Policy.
IV. DEFINITIONS
8. Terms used in this Consent Decree that are defined iﬂ the Act or in regulations

promulgated pursuant to the Act shall have the meanings assigned to them in the Act or such
regulations, unless otherwise provided in this Decree. Whenever the terms set forth below are -

used in this Consent Decree, the following definitions shall apply:
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a. “City” shall mean the City of Oswego, New 'York, the Defendant in thé |
above-captioned action. Unless otherwise specified, reference to locations in this Decree are to
locations within the City oﬁ the west side of the Oswego Riyer.

b. “Combined Sewer Overflow” or “CSO” shall mean an overflow, spill, or release |

of wastewater from the Combined Sewer System (“CSS”) within the City’s West Side System.

This tefm shall include:
i. discharges to waters of the State or United States from the CSS; and
ii. any release of wastewater from the CSS to public or private property

(including backups into public or private buildings or other private property) that does not reach
Waters of the United States or the State. |

c. “Combined Sewer System” or “CSS” shall mean thét portioﬂ of the City’s
wastewater collection and transmission systém (“WCTS”) which is designed to collect and
transmit municipal sewage (including domestic, commercial and industrial wastewaters),
combined with stormwater. The City’s CSS is separate and distinct from its Sanitary Sewer
System, or SSS, defined below.

d. “Complaint” shall mean the complaint filed jointly by the United States and the_
State in the above-captioned action. |

e. “Consent Decree” or “Decree” shall mean this Consent Decree and all appendices
hereto (listed in Section XXIV), including any amendments thereto.

f.. “Day” shall mean a calehdar da'y unless expre_s'slyA stated to be; a working day. In

computing any period of time under this Decree, where the last day would fall on a Saturday,
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Sunday, or federal holiday, the period shall run until the close of business on the next working‘
day.

| g. “DEC” shall mean the New York State Department of Environmeﬁtal
Conservation and any of its successor departments or agencies.

h. “Effective Date” shall have the definition provided in Section XVI.

i. “EPA” shall mean the United States Environmental Protection Agenéy and any of
its successor departments or agencies. |

i “EFMEF” shall mean the West Side System’s Exceés Flow Management Facility
and its components, including the “Swirl Concentrator,” located near the intersection of West
| First Street and West Schuyler Street.

k. “Excessive I/I” shall mean “excessive infiltration / inflow” as that term is ﬁsed in
40 C.F.R. § 35.2120.

L. “Force Main” shall mean a pipe that receives wastewater from the discharge side |

~of a pump and conveys the wastewater under pressure.

m. “Gravity Sewer Line” shall mean a pipe that receives and contains wastewater and
conveyé the wastewater normally not under pressure or Qvith any assistance other than the -
influence of gravity.

n. “Infiltration” shall mean water othér than wastewater that enters a sewer system
(mcludhlg sewer service connections and foundation drains) from the ground through such
means as defective pipes, pipe joints, connections, or manholes, as provided in 40 C.F.R.

§ 35.2005(b)(20).
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0. “Inflow” shall mean water other than wastewater that enters a sewer system
(including sewer service connections) from sources such as, but ﬁot limited to, roof leaders,
cellar drains, yard drains, area drains, drains from springs and swampy areas, mqnhole covers,
cross-connections between storm sewers and sanitary sewers, cafch basins, éooling toweré, storm
- water, surface runoff, street wash waters, or drainage, as provided in 40 CFR. § 35.2005(b)(21).

p. “Interest” shall mean interest at the rate speciﬁéd in 28 U.S.C. § 1961. Unless
otherwise stated, the applicable rate of interest shall be the rate in effect at the time the interest
accrues.

q. “I/I” shall mean the total quantity of water from Infiltration and Inflow without
distinguishing the source.

I. “LTCP” shall mean a Long-Term Control Plan within the meaning of EPA-’s.
“Combined Sewer Overflow Control Policy,” 59 Fed. Reg. 18688, April 19, 1994 (“CSO
Policy”).

S. “Oswego River” shall mean the river ﬂoWing from the confluence of the Oneida
River and the Seneca River, through the City of Oswego, into Lake Ontario.
t. “Oswego River Interceptor” or “ORI” shall mean a series of pipes, extending
| 5,600 feet aloﬁg the western bank of the Oswego River, from West First Street at Ellen Street fo ‘
the EFMF. The interceptor was constructed in the early 1980s to intercept sewage and
stormwater ﬂovﬁng over and through the CSS before they discharge to thg Osweéo River. Flows
through the interceﬁtor travel northerly, through 18-inch pipes at the southern, Ellen Su'eét end of

the interceptor, through two 36-inch pipes for approximately 1,700 feet beneath the City’s west
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side river walk park, through one 54-inch pipe, and into the EFMF. The interceptor captures and
transports all regular (non-overflowing) CSS flows to the EFMF.
u. “Qutfall No. 002 shall mean the outfall from the EFMF, as described more
particularly in the City’s SPDES Permit.
v. “Paragraph” shall mean a portion of this Decree identified by an A;'abic numeral,
unless specified otherwise.
w. “Parties” shall mean the United States, the State, and the City.
X. “Plaintiffs” shall mean the United States and the State.
y. “Prohibited CSO” shall mean a CSO that has not been authorized pursuant to the
City’s SPDES Permit.
A “Pump Station” shall mean facilities ‘compris-ed of i)umps which lift waétewater to
a higher hydraulic elevation, including all related electrical, mechanical, and structural systems
necessary to the operation of that pump station.
aa.  “Sanitary Sewer Overflow” or “SSO” shall mean an overflow, spill, or release of
~wastewater from or caused by the Sanitary Sewer System (“SSS”) within the City’s West Side
System. This term shall include: |
i. discharges to waters of the State or United States from the SSS; and
ii. any release of wastewater from the SSS to public or private property
“(including backups into i)ublié or private buildings or other private property) that does not reéch
waters of the United States o the State. |
bb.  “Sanitary Sewer System” or “SSS” shall mean all portions of the City’s WCTS
that are not part of its Combined Sewer System, or CSS, defined above.

8
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cc. “Section” shall mean a portion of this Decree identified by a roman numeral,
. unless specified otherwise.

dd.  “SPDES Permit” shall mean State Pollutant Discharge Elimination System permit
number NY-0029106 issued to the City pursuant to Title 8 of Article 17 of the Environmental
Conservation Law of New York State and Section 402 of the Act, 33 U.S.C. § 1342, for the
- WWTP and any future extended, modified, or reissued permit therefor.

ee. “State” shall mean the State of New York.

ff. “WCTS” shall mean the City’s west side combined and sanitary wastewater
collection and transmission system (i.e., CSS and SSS), including all pipes, interceptors, Force
- Mains, Gravity Sewer Lines, lift stations, Pump Stations, manholes and appurtenances thereto,
owned or operated by the City, and which are located, or connected to system components
located, west of the center of the Oswego River.

gg. “West Side System” shall mean the “publicly owned treatment works,” as defined
~ at 40 C.F.R. § 403.3, located west of the center of the Oswego River, owned or operated by the
City. The West Side System is separate and distinct from the City’s “East Side System,” located
east of the center of the Oswego River. The West Side System is comprised of the WWTP and
the WCTS. Unless otherwise stated, references in this Decree to components of a municipal
~ wastewater treatment system and to a collection and transmission system should be assumed to
be references to components of the City’s West Side System.

hh.  “WWTP” shall mean the City’s West Side wastewater treatment plant, including
all of its components, located at First Avenue and West Schuyler Street, Oswego, New York

13126.
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ii. “Work™ shall mean all activities the City is required to perform under this Decree,

except those required by‘ Paragraphs 69 and 70 (regarding retention of records).
V. CIVIL PENALTY |

9. Within 30 days after the Effective Date of this Decree, the City shall pay a total of
$99,000 as a civil penalty. The City shall make payment of the civil penalty as follows:

a. Payment of $49,500 of the civil penalty shall be in sétisfaction of the United '
States’ claims for civil penalties alleged in the Complaint. The United States’ payment shall be
made by FedWire Electronic Funds Transfer (“EFT”) to the U.S. Department of Justice in |
accordance with instructions to be provided to the City, following lodging of the Decree, by thé
Financial Litigation Unit of the U.S. Attorney’s Office for the Northern District of New York.
Af the time of payment, the City shall simultaneously send written notice of payment and a copy
of any transmittal documentation (which should reference DOJ case number 90-5-1-1-08609 and

| the civil action number of this case) to the United States in accordance with Section XV of this’

Decree (Notices).

b. Payment of $49,500 of the civil penalty shall be in satisfaction of the State’s
claims for civil penalties alleged in the Complaint. The State’s payment shall be made by

| certified or b'ank check made payable to the “Department of Environmental Conservation,”

Which shall be forwarded to the Department of Environmental Conservation, the Office of
General Counsel, 625 Broadway, 14th Floor, Albany, NY 12233-5500, attention: Elissa
Armater. Copies of the payment check and any transmittal documentation shall be sent to the

State in accordance with Section XV (Notices).

10
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VI. COMPLIANCE REQUIREMENTS
10.  The City shall implement the projects identified in this Section VI, and in Appendix A of

this Decree. The City shall implement all such measures in a timely manner, in accordance with
all schedules required hereunder or otherwise approved by EPA and DEC, including without

 limitation the schedule set forth in Appendix A.

11.  Oswego River Interceptor Cleaning. Commencing on July 1, 2010, and at least once
. per year thereafter, the City shall inspect the ORI. Each inspecti.on shall include, at a minimum,
four measurements of the depth of accumulated debris and other solids w1th1n the ORI: two in
different, fepresentative locations within the dual 36-inch diameter portion, ;.nd two in different,
representative locations within the single 54-inch diameter portioﬁ of the ORI If aIiy of those |
measurements reveal that debris and other solids have accumulated to a depth of four or more
inches in the 36-inch section or six br more inches in the 54-inch section, then the City shall
clean the entire ORI, including without limitation the removal of all accumulated debris and
solids.
12.  Disinfection

a. By May 1, 2010, the City shall submit to DEC for review and approval, in
accordance with Section VIII (Abproval of Deliverables), an engineering report (“Disinfection
Report”) for the disinfection of any wastewaters (including sanitary sewage and/or storm water)
discharged from Outfall No. 002, from Jﬁne 1 through September 31 of each year (“Seasonal

Disinfection™), from 2011 through 2021,

11
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b. The Disinfection Report shall:

1. consider alternatives for achieving Seasonal Disinfection in a manner that

meets the effluent limits for Outfall No. 002, set forth in the SPDES Permit;

ii. select one such alternative for implementation;
iii. explain the reasons for the selection; and
iv. propose a deadline for submission of the engineering plans and

specifications necessary for implementing the selected alternaﬁve.

c. Upon approval by DEC, the Disinfection Report shall Abe incorporated by
reference as if set forth fully in this Decree. The City shall implement the Disinfection Report '
approved by DEC, in accordance with the schedule therein.

d. If the City wishes to terminate Seasonal Disinfection, it shall comply with the -
following procedures:

i The City shall fully implement the approved Disinfection Report, pursuant
to subparagraph (c) above. |
il. Health Report. Within 60 days after meeting the requirements of
Paragraph 25(d)(vi) (CSO Control Measures), but in no event later than November 1, 2021, the
City shall submit to DEC for approval, pursuant to Section VIII (Approval of Deliverables), a
| report demonstrating that all applicable WQS have been met and that there is no public health
need or aquatic health need for disinfection (“Health Report™), and shall send a copy of the
Health Report to EPA pursuant to Section XV (Notices).
iii. SPDES Permit Modification. If DEC approves the Health Report pursuant
| to subparagraph (d)(ii) above, City shall submit to DEC an application for a modification of the ',

12
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SPDES Permit that eliminates all disinfection requirements in the SPDES Permit. The City
understands that, in order for the State to issue a modified SPDES Permit, the State must provide
the public with notice and an opportunity for comment or hearing regarding the requested
~ SPDES Permit modification and consider any public comments timely submitted during the
public comment period, in accordance with applicable State law.
iv. If DEC approves the City’s application for a SPDES Permit modification
pursuant to subparagraph (d)(iii) above, the City shall submit to DEC for review and approval, in
accordance with Section VIII (Approval of Deliverables), a requesf for termination of Seasonal
Disinfection (“Disinfection Termination Request”), certifying that the procedures set forth in.

subparagraphs (d)(i)-(iii) above have been followed and enclosing all supporting documentation.

e. The City shall continue Seasonal Disinfection unless and until DEC issues a
written approval of the City’s Disinfection Termination Request-ix-l accordance with Section VIII
(Approval of Deliverables). If and when DEC issues such written approval, all disinfection
requirements in this Consent Decree shall terminate.

13.  Catch Basin Inflow Elimination. As soon as practicable, but no later than November 1,

| 2010, the City shall eliminate all inflow of stormwater or other flows to the SSS from the catch
basins at the following locations: Fifth Avenue Storm Sewer Extension; West Erie Street
Extension at Singleton Street; West Sixth Storm Sewer Extension from Erie to Albény Street;
West Seventh Catch Basin Redirect at Niagara Street; and Hart Street Extension to Tallman

Street, as depicted on the map attached hereto as Appendix B.

13
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14.  Flow Monitoring
a. From the date of signature of this Decree through November 1, 2010, the City

shéll, at a minimum, monitor the following flows within the West Side System using flow
monitoring devices located at: |

i the manholes located on the walkway by the Oswego River near the
intersection of Water Street and Market Street (“Riverwalk Manholes™); and

ii. the manholes, vaults and other components of the WCTS locéted near the
intersection of West Schuyler Street and First Avenue, immediately prior to the headworks of the
WWTP (“WWTP Manholes”).

b. By December 31, 2010, the City shall install, and continuously thereafter the City
shall operate, flow monitoring devices that monitor, at a minimum, total flow volume, rate, and
duration for each and every SSO and CSO from the West Side System, including without
limitation overflows from: |

i the Riverwalk Manbholes; and

ii. the manholes, vaults and other components of the WCTS located near the ‘
intersection of West Schuyler Street and First Avenue, immediately prior to the headworks of the
WWTP (“WWTP Manholes™).
All results of the flow monitoring required pursuant to this Paragraph shall be included in the

" Quarterly Reports required pursuant to Section VII.

14
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15. Public Notification

a. The public shall be adequately informed of the City’s discharges ﬁom the WCTS,
the impact of those discharges on receiving waters and all éctions to control or eliminate such
discharges, including without limitation the posting of warning signs, as specified below.

b. Warning Signs

i. By March 31, 2010, the City shall post, and continuously thereafter the
City shall maintain, signs within 10 feet of each and every SSO and CSO discharge point within
the West Side System, including §Vithout limitation:
(1)  the Riverwalk Manholes;
(2)  the Gardenier Creek discharge point into Lake Ontario; and
(3)  the EFMF.
ii. Each such sign:
| (15 shall be in substantially the same form as one of the signs attached
| hereto as Appendices C énd D; provided, however, that the sign at Appendix C shall be used for -
the Riverwalk Manholes and the EFMF, and the sign at Appendix D shall be used for the
Gardenier Creek discharge point into Lake Ontario;
(2)  shall measure at least 18 inches tall and 24 inches wide;
3) shall be made of a durable, weatherproof material;
(4)  shall be readily visible to the unaided eye from a distance of 100
feet; and |
(5)  shall, if located within 100 feet of a water body, be visible both

from the water and from the land.

15
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ii. By January 31, 2010, the City shall submit to EPA and DEC for review
and approval, in accordance with Section VIII (Approvai of Deli.verables), a prototype of the
signs to be posted pursuant to this Paragraph.

iv. Notwithstanding subparagraph (i), the City may remove any such sign
when the following conditions are met: |

(1)  there has been no discharge from the SSO/CSO discharge point
associated with the sign for a continuous period of 365 days; and

(2)  the City has submitted t§ EPA and DEC a written certification that
there has been no such discharge. |

\2 In the event that, after a sign has been removed pursuant to subparagraph
(iv) above, there is a discharge from the subject SSO/CSO discharge point, the City shall, within

15 days following the discharge, re-post the sign and maintain the sign as required above.

vi. In the first Quarterly Report submitted pursuant to Section VII after the
completion date for the posting of the signs required by this Paragraph, an authorized
representative of the City shall certify that all signs required by this Paragraph 15(b) have been

“posted and remain in place. With that report, the City shall submit to EPA and DEC photographs.
clearly depicting each posted sign and its location relative to the corresponding discharge point. |
With each photograph, the City shall submit to EPA and DEC a description of the sign’s location |
by street address, intersection, or Global Positioning System (“GPS”) coordinates.

16.  Funding | |

a. Although the City intends to seek federal and state funding aésistance, compliance

with the requirements of this Decree is not contingent upon or conditioned on the receipt of any

16
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federal or state funds. In addition, the lack of federal or state funds, or the time required for
processing any applications for such funds for use in financing compliance with the requirements
of thls Decree, shall not excuse any failure to timely comply with this Decrée. |

b. By March 1, 2010, and continuously thereafter until the date of terminétion of this
Decree pursuant to Section XXII, the City shall retain a qualified expert iﬁ municipal finance to
assist the City in identifying and securing sufficient funding for compliance with this Decree,

- including without lirnitation the submiésion of timely and complete applications for federal or -
state graﬁts, loans, or other available types of funding. Within 10 days after retaining such an
expert, the City shall notify the Plaintiffs of the identity (including name, address, title, company,
and phone number) of the expert. |

c. No later than March i, 2012, the City shall establish an “Enterprise F und” for
sewer use fees. The City shall deposit into this Enterprise Fund all sewer use fees collected by
the City. This Enterprise Fund shall be dedicated initially to the funding of work required under
this Decree and, if any funds remain in the Fund after completion of such work, to other projects

“related to sewer service by the City. At least once every year thereafter, the sewer use fees shall
be adjusted so that the amount in the Enterprise Fund shall equal or exceed expected sewer
construction, operaﬁon and maintenance expenses over the following year. -

17.  Sanitary Sewer‘ Evaluation Survey

a. The City éhall complete a Sanitary Sewer Evaluation Survey (“SSES”) for the
one-third of the City’s SSS with the highesf contribution of I/T (“High-I/T Sectioﬁ”), pursuant to
the approved SSES Report reqﬁired by subsection (b) below. The City shall perform the SSES
in accordance with sound engineering practice and all applicable EPA policy and guidance |
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documents, including without limitation: the Handbook: Sewer System Infrastructure Avialysis

" and Rehabilitation, EPA/625/6-91/030, 1991; Existing Sewer Evaluation and Rehabilitation,
‘WEF MOP FD-6, 1994; A Guide to Short Term Flow-Surveys'of Sewer Systems, WRC
Engineering (Undated); and the National Association of Sewer Service Cofnpanieé (“NASSCO”)
“Manual of Practice”; and any amendments thereto. |

b. By March 1, 2010, the City shall submit to EPA and DEC for review and

approval, in accordance with Section VIII (Approval of Deliverabies), an engineering report
(“SSES Report™) setting forth the results of the SSES, analyzing alternatives and selecting
corrective actions, and proposing a schedule of implementaﬁon deadlines for key milestones,

including submission of engineering plans and specifications, and constrﬁction start and A
completion dates for all selected corrective actions. The deadline for final completion shall be
no later than November 1, 2014. Upon its approval by EPA and DEC, the City shall implement
the SSES Report approved by EPA and DEC in accordance Wit_h,the schedule thérein. Thé

| appfoved SSES Report shall be incorporated by reference as if set forth fully in this Decree.
18.  Privately Owned Portion of Lateral. If at any time, the City discovers, through
investigation, notification, or otherwise, that a privately owned portion of a customer service
cor_mection lateral is a source of Excessive I/I that causes or contributes, or is likely to cause or

| contribute, to an SSO, the City, within 90 days of that discovery, shall notify the owner(s).of the
lateral that the Jateral is a source of Excessive I/ and shall take action, consistent §vith the City’s
legal authority, to repair, rehabilitate, or replace the lateral so it is no longer a source of
Excessive I/I. In its Quarterly Reports, submitted pursuant to Section VII, the Cify shall identify'
the dates of any such notices to owners of privately owned portions of customer service
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connection laterals sent during the reporting period, the locations of the subject laterals, and for
each such lateral any corrective action taken under this Paragraph.

19. Extensions

a. A “New Extension” shall mean a connection added to the WCTS designed to
| collect or transmit 2,500 gpd or more of sanitary sewage, alone or in combipaﬁon with storm
water, as provided in 6 NYCRR §§ 750-1.2(a)(79)-(80).
b. . Commencing on April 1, 2010, the City shall not make or allow any New
Extension, unless: (1) DEC approves the New Extension in accordance with Section VIII
| (Approval of Deliverables); and (2) any additional flow resulting from the New Extension is
offset by the refnoval of I/ in an amount five times greater than such additional flow, as
demonstrated in a witfén report submitted by the City éﬁd approved by DEC, in accordance w1th
Section VIII (Approval of Deliverables).
i. For any New Extension for which construction is completed between
April 1, 2010 and November 1, 2010, the resulting additional flow may be offset by I/I reduction
achieved at any time during that period.
ii. For any New Extension for which construction is completed after
November 1, 2010, the resulting additional flow must be offset by I/I reduction achieved prior to
the commencement of the construction.
C. The written report required pursuant to subparagraph (b) above shall include, at a

minimum:
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1. a visual depiction (e.g., diagram or map) and narrative description of each
~ New Extension for which construction was completed during the Quarterly Report’s reporting .
period, including the extension’s location, length, and diameter(s);

il. the average flow, in gallons per day, added to the WCTS as a result of the
New Extension;

i, a visual depiction (e.g., diagram or map) and narrative description of each
VI source removed from the WCTS (if any) during the reporting period, including date, location,
and associated volume of I/, in average gallons per day;

iv. the averagé number of galloné per day of I/I removed (if any) from the
WCTS during the reporting period; and

v. the total amount of I/ (if any) reduced since April 1, 2010 as of: (1) the
beginning of the reporting period, and (2) the end of the reporting period.

d. To account for the additional flow from New Extensions, and the offsetting
reduction of VI, pursuant to this Paragraph, the City shall include a separate section, entitled
“New Extensions,” in each Quarterly Report, setting forth or attaching the following, ata
minimum:

i. the average flow, in gallons per day, added to the WCTS as a result of the
New Extension;

ii. the average number of gallons per day of I/ removed (if any) from the
WCTS during the reporting period; and

iii. the total amount of I/I (if any) reduced since April 1, 2010 as of: (1) the
beginning of the reporting period, and (2) the end of the reporting period.
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20. Operatioﬂs and Maintenance

a. Cagaciﬁ , Management, Operations and Maintenance. No later than
November 1, 2010, the City shall submit to EPA and DEC for review and approval, in

accordance with Section VIII (Approval of Deliverables), a proposed capacity, management,
operations and maintenance program (“CMOM Program”), including a proposed schedule of
deadlines for the implementation of key milestones. The CMOM Program shall describe and
evaluate the capacity, managerﬂent and operation and maintenance of the City’s West Side
System, including quantitative measures for assessing CMOM Program implementation, in
accordance with EPA’s “Guide for Evaluating Capacity, Management, Operation, and
Maintenance (‘CMOM”) Programs at Sanitary Sewer Collection Systems,” EPA 305-B-05-002 -
(January 2005). Upon approval by EPA and DEC, the CMOM Prograﬁ shall be implemented in
accordance with the schedule approved by EPA and DEC, and both shall be incorporated by
reference as if set forth fully in this Decree. The City’s CMOM Program shall include, without
limitation, the following:

i. By November 1, 2014, the City shall submit to EPA and DEC for review
and approval, in accordance with Section VIII (Approval of Deliverables), a plan (“Remaining |
WCTS Plan, Pt. 1) idenﬁfying needed corrective actions, and a schedule of deadlines for

| completion of sﬁch corrective actions no later than November 1, 2017, for half of the following:
the remainder of the SSS, not included in the High-I/I Section of the SSS addressed in the SSES -
required under Paragraph 17 above, plus the entire CSS (collectively, the “Remaining WCTS”). |

Upon approval by EPA and DEC, the Remaining WCTS Plan, Pt. 1 shall be incorporated by
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4‘ reference as if set forth fully in this Decree. The City shall implement the approved Remaining
WCTS Plan, Pt. 1 in accordance with the implementation date schedule therein.
it. By November 1, 2018, the City shall submit to EPA and DEC for review '
and approval, in accordance with Section VIII (Approval of Deliverables), a plan (“Remaining
WCTS Plan, Pt. 2”) identifying needed corrective actions, and an implementation schedule to
complete such corrective actions by November 1, 2021, for the remainder of the Remaining
WCTS. Upon approval by EPA and DEC, the Remaining WCTS Plan, Pt. 2 shall be
incorporated by reference as if set forth fully in this Decree. The City shall implement the
approved Remaining WCTS Plan, Pt. 2 in accordance with the schedule therein.
iiil. By November 1, 2010, the City shall rﬁake best efforts to enter into a
binding contract or agreement, or other legally enforceable arrangement, in writing, with the -
State University of New York at Oswego (“SUNY”) designed to minimize sources of Excessive.
I/T to the City’s WCTS, from any facility, pipe, structure, or other property owned or operated by |
SUNY. Within 10 days after the finalization of any such contract, agreement, or other legally
enforceable afrangement, the City shall submit copies thereof to the Plaintiffs at in accordance
~with Section XV (Notices).

b. | WWTP Operation and Maintenance. By November 1, 2013, the City shall
submit to EPA and DEC for review and approval, in accordance with Section VIII (Approval of
Deliverables), a comprehensive Operation and Preventative Maintenance Pfogram for the

- WWTP (“WWTP O&M Program”), in accordance with the EPA publications Improving POTW
Performance U;s'ing the Composite Correction Approach, EPA CERI, October 1984, and
Retrofitting POTWs, EPA CERI, July 1989 (collectively, “EPA fOTW Guidance™). Upon
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approval by EPA and DEC, the WWTP O&M Program shall be incorporated by réference asif
set forth fully in this Decree. The WWTP O&M Program shéll include, without limitation, the
following elements:

i. Categorization of treatment plant components as critical, semi-critical or
non-critical. The City shall inventory its WWTP’s operating equipment and evaluate the impacts
of the loss of use or failure of each major syétem component. Based on this categorization, the |
City shall prioritize its efforts to avoid failures in WWTP components, using its maintenance
capabilities and sparé parts inventories, in a manner designed to maximize the West Side
System’s treatment capacity and SPDES compliance.

ii. A schedule of implementation dates for performance of preventative
maintenance activities that is as expeditious as possible. The City shall develop an
implementation date schedule for routine activities such as pump maintenance, lubrication,
painting; and other maintenance activities as needed in the City’s treatment system that is as
expeditious as possible. The City shall develop schedules for these activities which are reflective

- of the characteristics and needs of the various portions of its treatment system, and which are
consistent with the manufacturers’ recommendations. Upon approvai by EPA and DEC, the
WWTP O&M Program shall be incqrporated by reference as if set forth fully in this Decree, and
shall be implemented in accordance with the dates contained in the schedule approved by EPA .
and DEC.

fii. By March I, 2010, the City shall submit to EPA and DEC its current Wet
Weather Operating Plan, its current WWTP O&M plan, and its identification of Sensitive Areas,
déveloped pursuant to the SPDES Permit.
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21.  Pump Station Evaluation

a. By January 1, 2012, the City shall submit to EPA and DEC an evaluation of the
Pump Station at the EFMF. This Pump Station evaluation (“PSE”) shall include, without
limitation, an evaluation of the design capacity, current effective capacity, equipment condition,
and operational redundancy of the EFMF Pump Station.

b.: By January 1, 2013, based on the PSE, the City shall submit an engineering
report, for review and approval by EPA and DEC, in accordance with Section VIIi (Approval of |
Deliverables), for upgrading the Pump Station (“Pump Station Report”). The goal of the PSE
shall be to ensure that the Pump Station functions in accordance with generally accepted industry

| standards, considering current and expected future uses. The Pump Station Report shall include
the results of the PSE, an analysis of alternatives, a recommendation for action, and a schedule

- with deadlines for submission to EPA and DEC of engineering plans and specifications, and
construction start and completion dates. Upon approval by EPA and DEC, the Pump Station

| Report shall be incorporated by reference as if set forth fully in this Decree. The City shall
implement the approved Pump Station Report, in accordance_ with the schedule therein.

C. By November 1, 2014, the City shall complete the action selected in the approved
Pump Station Report.

d. The Pump Station Evaluation, required pursuant to this Paragraph, above, shall
consider the following criteria:

i adequacy of station capacity, considering current and expected future uses,

in accordance with the requirements of this Consent Decree, as described in the “Pump Systems”
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chapter of the most current version of WEF’s Manual of Practice FD-4, “Design of Wastewater
and Stormwater Pump Stations™;
ii. critical response time, defined as the time interval between activation of
. the high wet well level alarm and the first CSO, under peak flow conditions;
iii. adequacy of station condition, based upén both physical inspection and
recent operating and mechanical failure history during at least the past five years;
iv. aciequacy of station design and equipment, including redﬁndancy of pumps
- and electrical power supply, and other equipment installed, based upon Chapter 40, “Wastewater
Pump Stations” of the most recent edition of “Recommended Standards for Wastewater
Facilities” by the Great Lakes-Upper Mississippi River Board of State and Provincial Public
Heaith and Environmental Managers (commonly known as the “Ten State Standards™); and
\2 the ability of maintenance personnel to take corrective action within the
critical response time calculated for the Pump Station.
vi. the adequacy of its current Pump Station backup power and emergency
pumping capabilities, which may be achiéved via emergency generators, emergency pumping
" capabilities, or separate power feeds from separate substations.
22,  Wastewater Treatment Plant -Exgansion
a. By May 1, 2010, the City shall submit to EPA and DEC for review and approvgl,
in accordance with Secﬁon VIII (Approval of Deliverables), an engineering report for expanding
" the capacity of the WWTP to at least twelve mgd (“WWTP Expansion Report”). In its WWTP
Expansion Report, the City shall consider feasible alternatives for segregating and separately
treating backwash from its drinking water treatment plant located at 114 Mitchell Street
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(“DWTP”) and recommend one of those alternatives for implementation. The WWTP

Expansion Report shall include a schedule containing implementation dates for key milestones,
“including submission to EPA and DEC of engineering plans and specifications, and start and

completion of construction of the WWTP expansion and of its recommended alternative for

treating DWTP backwash. Upon approval by EPA and DEC, the WWTP Expansion Report shall

be incorporated by reference as if set forth fully in this Decree. The approved WWTP Expansion
| Report shall be implemented in accordance with the schedule therein. |

b. The City éhall submit engineering pians and specifications for the WWTP
expansion no later than July 1, 2011 and shall complete construction of the expénsion no later

than November 1, 2013.

23.  Optimizing the EFMF
a. By January 1, 2013, the City shall submit to EPA and DEC for review and

approval, in accordance with Section VIII (Approval of Deliverables), an engineering report
including a plan and schedule to optimize 'the performance of the EFMF (“EFMF Optimization

| Report”). The EFMF Optimization Report shall require the City to fully optimize the EFMF byl
November 1, 2014.

b. Upon approval by EPA and DEC, the EFMF Optimization Report shall be
incorporated by reference as if set forth fully in this Decree. The EFMF 'Optimization Report
shall be implemented in accordance with the schedule approved by EPA and DEC.

24.  Performance Criteria. The City shall meet the following Performance' Criteria, in
accordam‘:e with this Consent Decreé:

a. eliminate all WWTP SSOs;
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b. eliminate all discharges at or near the Riverwalk Manholes;

c. allow no mo‘re than an average of four CSOs per year at the EFMF;

d. implement the fifteen “Best Management Practices” set forth in the City’s SPDES
Permit;

e. meet New York State WQS in the receiving water of discharges from Outfall No.
002; and
f. comply with all other requirements of the City’s SPDES Permit.

25. €SO Control Measures

a. The City shall implement control measures for ensuring that the City’s CSOs
| comply with the requirements of the City’s SPDES Permit, the Act, and EPA’s CSO Policy
(“CSO Control Measures™).
b. The City shall submit an engineering report for the CSO Control Measures (“CSO
Control Report™), as provided in this Paragraph. The CSO Control Report shall include a series
| of engineering plans and schedules for the separation in three phéées of 75% of the City’s CSS,
as provided in subparagraph (d) below. The CSO Control Report, and all submissions
thereunder, as aipproved by EPA and DEC, are incorporated by reférence as if set forth fully in
| this Decree.
c. The CSO Control Report, and submissions thereunder, shall be designed to meet
the Performance Criteria set forth in Paragraph 24.
d. The CSO Control Report shall include the following submissions:
1. By January 1, 2012, the City shall submit to EPA and DEC for review and
approval, in accordance with Section VIII (Approval of Deliverables), an engineering plan and
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schedule for separating the first 25% of the CSS into independent sanitary and stormwater
components (“First 25% Plan”). The City shall select as the First 25% the section of the CSS )
that, when separated, will contribute most to the elimination of discharges at or néar the
-Riverwalk Manholes.
ii. By November 1, 2014, the City shall complete its implementation of the
First 25% Plan, as approved by EPA and DEC. |
iii. By January 1, 2016, the City shall submit to EPA and DEC for review and
“approval, in accordance with Section VIII (Approval of Deliverables), an engineering plan and
s;:hcdule for separating the second 25% of the CSS (“Second 25% Plan™). The City shall select
as the Second 25% the section of the CSS that, when separated, will contribute most to the
elimination of discharges (if any) at or near the Riverwalk Manholes.
iv. By November 1, 2018, the City shall complete its implementation of the
Second 25% Plan, as approved by EPA and DEC, for a total of 50% separation of the CSS.
v. . By January 1, 2019, the City shall submit to EPA and DEC for review and
approval, in accordance with Section VIII (Approval of Deliverables), an engineering plan and
“schedule for separating the third 25% of the CSS (“Third 25% Plan”). The City shall select as
the Third 25% the section of the CSS that, when separated, will contribute most to the
elimination of discharges (if any) at or near the Riverwalk Manholes.
vi. By November 1, 2021, the City shall complete its implementation of the

Third 25% Plan, as approved by EPA and DEC, for a total of 75% separaﬁon of the CSS.
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26.  Post-Construction Monitoring
a. By February 1, 2011, the City shall submit to EPA and DEC for review and

| approval, in accordance with Section VIII (Approval of Deliverables), an existing water quality
baseline technical memorandum (“Water Quality Baseline Memo™) that includes a detailed
description of the receiving water for flows from Outfall No. 002, all applicable water quality
standards (“WQS”), and the monitoring data available to determine whether or not such

| receiving water is in compliance with applicable_: WQS. The description shall include whether |
the receiving water is in compliance with each applicable WQS. Upon approval by EPA and
DEC, the Water Quality Baseline Memo shall be incorporafed by reference as if sét forth fully in

| this Decree.

b. By November 1, 2012, the City shall submit tb EPA and DEC for review and
approval, in accordance with Section VIII (Approval of Deliverables), a post-construction
monitoring program (“Post-Construction Monitoring Program”), consistent with EPA’s LTCP

4 policiés aﬂd guidance documents, including a Post-Construction Monitoring Plan (“Post-
Construction Monitoring Plan”) and schedule for one full year of post-construction monitoring,
to begin within 60 days aﬂgr meeting the requirements of Paragraph 25(d)(vi), but in no event |
later than November 1, 2021, designed to assess whether the City has met thé Performance

. Criteria. Upon approval by EPA and DEC, the Post-Construction Moﬁtorhg Prbgram and

Post-Construction Monitoring Plan shall be incorporated by reference as if set forth fully in this.

Decree. The City shall implement the approved Post-Con'sfmc‘tion Monitoring Program and

Post-Construction Monitoring Plan in accordance with the schedule therein.
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c. By January 1, 2023, the City shall submit to EPA and DEC for review and
approval, in accordance with Section VIII (Approval of Deliverables), a Post-Construction
Monitoring Report (“Post-Construcﬁon Monitoring Report™). The Post-Construction Monitoring
Report shall include, at a minimum: (i) all data collected during implementation of the fost-

- Construction Monitoring Program and Post-Construction Monitoring Plan; (ii) an evaluation of
whether and to what extent the City has met Performance Criteria; (iii) if the City has not met
Performance Criteria, a schedule for submission of engineering plans and specifications, and for
start and completion of construction, of separation of the final portion of the CSS into

- independent stormwater and sanitary components, for a total of 100% separation of the CSS.
Nothing in Paragraphs 25 (CSO Control Measures) or 26 (Post-Constructiéﬁ Monitoring) shall
prohibit the City from, prior to November 1, 2021, installing additional control measures to
achieve Performance Criteria, subject to Paragraph 76 (regarding compliance with applicable

“law). | |

d. Upon approval by EPA and DEC, the Water Quality Baseline Memo, Post-
Construction Monitoring Program, and the Post-Conétruction Monitoring Report shall be
incorporated by reference as if set forth fully in this Decree.

e. The City shall implément the approved Post-Construction Monitoring Report, in

accordance with the schedule therein. |
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VII. REPORTING
27.  SSO and CSO Reporting
a. The City shall provide to EPA and DEC both an oral notification and a written
- notification (by facsimile or electronic mail) of any SSO or CSO from any component of the
West Side System to any waters of the United States or waters of the State, in accordance with
the deadlines and other requirements of 6 NYCRR Part 750. |
b. The City shall also provide a written report to EPA and DEC of the SSO or CSO,
-in accordance with the deadlines and other requirements of 6 NYCRR Part 750. The written
report shall contain the location of each SSO or CSO, a description of the problem, an estimate -
of the volume (in gallons) discharged, the cause or suspected cause of the SSO or CSO, and the
estimated date, time and duration when each SSO or CSO occurred. In addition, the City shall
-include information on the steps taken to reduce, eliminate, prevent recurrence of, and/or
otherwis¢ respond to the SSO or CSO; and, a report of all notifications of the SSO or CSO to the
public and/or other agencies or departments.
28.  Quarterly Reporting. Beginning on April 30, 2010, and at the end of each calendar
quarter thereafter until termination of the Decree, the City shall submit in writing to EPA and
DEC a quarterly status report (“Quarterly Report™) on the twenty-eighth day of each fnonth
following the end of the quarter. (In other words, the first Quarterly Report is due on May 28,
2010, the second Quarterly Repqrt is due on July 28, 2010, the third Quarterly Report is due on
October 28, 2010, and subsequent Quarterly Reports are due on January 28, April 28, July 28,

and October 28 of each year thereafter until termination.) Each Quarterly Report shall contain a
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summary of the status and progress, and estimated completion dates, of all projects énd programs
required by this Decree, including without limitation:

a. Identification and elimination of Excessive I/l sources, pursuant to Paragraphs 17
(SSES), 18 (Privately Owned Portion of Lateral), 19 (Extensions), 20(a) (CMOM), and 20(b)
(WWTP O&M). The City shall include in each Quarterly Report a list of all confirmed
Excessive I/ sources, the date of confirmation (or best estimate if the actual date is unavailable),
normalized estimates of the I/I flow associated with each identified source, whether the
Excessive I/l source is on private or public property, actions taken (if any) to eliminate the
Excessive I/I source, the dates of those actions, and the elimination date (if eliminated) or the
expected elimination date (if not yet eliminated).

b. Development and implementation of all plans required by Section VI
(Compliance Requirements) and the appendices to this Decree, including a statement as to
whether specific scheduled milestone dates in the schedules included in each approved plan were
met during the month. Upon completion of each project required by an approved plan, the City

| shall submit a certification as provided in Paragraph 29 that the specified work has been
completed, including the following documentation of the completed work to EPA and DEC .

i. for work performed by a private contractor, an insbection report by City
utilities personnel of the completed project and certification by the City Engineer that the
specified work has been completed; and

il for work performed by City personnel, a copy of the. work order for the

project verified by the City Engineer as having been completed.
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c. The status of all SSOs, CSOs, and cross-connections between storm sewers and
s'anitary sewers in the City’s WCTS, including information regarding SSOs, CSOs, or cross-
connections discovered or eliminated during the preceding quarter, and the location of any new
SSOs, CSOs, or cross-connections discovered during the quarter, together with a description of
what (if anything) was done to eliminate them.

d. All information required to be submitted under its SPDES Permit in accordance
with the requirements of the permit.

e A listing of all SSOs or CSOs that occurred in the West Side System during the
quarter. For each SSO or CSO, this report shall contain the following information, where
| applicable:
1. the specific location (i:e., street address, intersection, or GPS coordinates);
il. | the best estimate (or, if monitored, a valid measurement) of the duration,
including beginning and end dates and times;
| iii. the best estimate (or, if monitored, a valid measurement) of the volume,
ipcluding actual flow metering data;
iv. sampling results from any sampling carried out in satisfying any of the
requirements of this Decree;
| v. | the water body into which the wastewater was released;
vi. the specific cause(s);
- vii.  any and all measures taken by the City to minimize the duration and/or
| impacts;
viii.  specific measures taken to eliminate the event;
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ix. the specific measures the City intends to take to prevent recurrence; and
X. the date and time a repair crew arrived on-site.
f. A list of all SPDES Permit violations that have occurred in the West Side System
~ within the past quarter. This tabular listing shall be submitted in a format (e.g., EXCEL
spreadsheet) approved in writing by EPA and DEC, and shall include the date of the violation, -
the parameter exceeded, the permit limit, the reported amount, and any additional relevant
information included on the Discharge Monitoring Report (“DMR™) or in its cover letter (i.e.,
_claim of upset, etc.). -

g. The preventive maintenance activities performed pursuant to this Consent Decree,
including Paragraphs 11 (ORI Cleaning), 17 (SSES), 18 (Privately Owned Portion éf Lateral),
20(a) (CMOM), and 20(b) (WWTP O&M). This summary shall include information identifying

- specific pipe segments in the WCTS which were inspgcted, cleaned, repaired or replaced, |
number and location of manhole inspections, a summary of all Force Main preventive
maintenance activities for the year, and any other non-SSES or n‘on-capacity assurance related
activity. Where available, maps shall be submitted documenting the information provided in the

-report. The summary shall also include information identifying specific components of the
WWTP which were inspected, cleaned, repaired or replaced, and any other preventive
maintenance activities at the WWTP. With each Quarterly Report the City shall submit
certifications, as required pursuant to Pmaéraph 29 below, that it is complying w1th the SSS

- CMOM Program and WWTP O&M Program approved by EPA and DEC.

29. Certifications. All reports required pursuant to this Section shall contain a certiﬁcation-
signed by a responsible official of the City. The certification shall read as follows:
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I certify that the information contained in or accompanyihg this (submission /

document) is true, accurate and complete. As to (the / those) identified portion(s)

of this (submission / document) for which I cannot personally verify (its / their)

truth and accuracy, I certify as the official having supervisory responsibility for

the person(s) who, acting under my direct instructions, made the verification, that

this is true, accurate and complete.
30.  Retention. The City shall maintain copies of all written submissions prepared pursuant
to this Section for five years.

VIIL. APPROVAL OF DELIVERABLES

31.  Any plan, report or other item that is required to be submitted to EPA and DEC pursuant
to this Decree, including without limitation any data, reports, models, plans, schedules, or other
deliverables submitted pursuant to this Decree or any appendix hereto, shall be subject to EPA

and DEC review and approval in accordance with this Section. For each such submission, EPA

and DEC shall in writing:

a. approve the submission;

b. approve the submission upon specified conditions;

c. approve part of the submission and disapprove the remaiﬁder; or
d. disapprove the submission. -

32.  If the submission is approved pursuant to Paragraph 31(a), the City shall take all actions
required by the plan, report, or other document, in accordance with the schedules and |
| requirements of the plan, report, or other ddcument, as approvedl. If the submission is
conditionally approved or approved only in part, pursuant to Paragraph 31(b) or (c), the City
shall, upon written direction of EPA and DEC, take all actions required by the approved plan,

report, or other item that EPA and DEC determine are technically severable from any
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disapproved portions, subject to the City’s right to dispute only the specified conditions or the

- disapproved portions, under Section XI of this Decree (Dispute Resolution).

33.  If the submission is disapproved in whole or in part pursuant to Paragraph 31(c) or (d),
the City shall, within 45 days, or such other time as the Parties agree to in writing, éorrect all
deficiencies and resubmit the plan, report, or other item, or disaﬁproved portion thereof, for
approval, in accordance with the preceding Paragraphs. If the resubmiésion is approved in whole
or in part, the Cify shall proceed in accordance with the preceding Paragraph.

34.  Any Stipulated Penalties applicable to the original submission, as provided in Section IX
of this Decree, shall accrue during the 45-day period or other specified period, but shall not be

- payable.unless the resubmission is untimely or is disapproved in whole or in part; provided that,
if the original submission was so deficient as to constitute a material breach of the City’s
obligations under this Decree, the Stipulatgd Penalties applicable to the original submission shall .
be due and payable nétwithstanding any subsequent resubmission.

'35.  If aresubmitted plan, report, or other item, or portion thgreof, is disapproved in whole or
in part, EPA and DEC may again require the City to correct any deficiencies, in accordance with
the preceding Paragraphs, subject to the City’s right to invoke dispute resolution pursuant to
Section XI and to EPA’s and DEC’s rights to seek Stipulated Penalties as provided in the

| preceding Paragraph.

36. Implementation of any nondeficient portion of a submission shall not relieve the City of
any liability for stipulated penalties under Section IX. |
37.  Each plan, report and other submission by the City pursuant to this Decree, if and as it is
| approved by EPA and DEC, shall be incorporated by reference as if set forth fully in this Decfee. -
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38,  The City shall implement the plans, studies and other Work prescribed in submissions
approved by EPA and DEC pursuant to this Decree.
39.  The Oswego City Council shall take all lawful and appropriate actions to facilitate the
implementation of this Decree, including prompt review and approval of any bids, contracts, or '
other documents and, if applicable, prompt review and approval of any schedule of work
necessary to maintain compliance with this Decree.
IX. STIPULATED PENALTIES
40.  The City shall be liable for stipulated penalties to the Plaintiffs for violations of this
Decree as Specified below, unless excused under Section X (Force Majeure). A violation |
includes failing to perform any obligation required by the terms of this Decree, including. any
work plan or schedule aﬁproved under this Decree, according to all applicable requirements of
this Decree and within the speciﬁed time schedules establishéd by or approved under this
| Decree.
41.  Late Payment of Civil Penalty. If the City fails to pay the civil penalty required to be
paid under Section V (Civil Penalty) when due, the City shall also pay a stipulated penalty of
$5,000 per Day that the payment is late, together with Interest on the civil penalty accruing from
the date on which the Decree is lodged with the Court through the date of payment of the civil
penalty.
42.  SSOs and CSOs
a. SSOs. The City shall pay a stipulated penalty of:
i $1,250 for each SSO that occurs between November 1,2013 and

November 1, 2017;
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ii. $1,500 for each SSO that occurs between November 1, 2017 and
November 1, 2021; and
1ii. $2,000 for each SSO that occurs after November 1, 2021.
b. CSOs. The City shall pay a stipulated penalty of:
L. $500 for each Prohibited CSO occurring after November 1, 2014 (the
deadline for 25% separation of the CSS, pursuant to Paragraph 25(d));
ii. $1,000 for each Prohibited CSO occurring after November 1, 2018 (the
deadline for 50% separation of the CSS, pursuant to Paragraph 25(d)); and
iii. $2,000 for each Prohibited CSO occurring after November 2021 (the
deadline for 75% separation of the CSS, pursuant to Paragraph 25(d)).
.43.  Compliance Milestones
The following stipulated penalties shall accrue per violation per Day for each violation of

the other requirements identified in Section VI (Compliance Requirements) and Appendix A

(Compliance Schedule):

Penalty Per Violation Per Day Period of Noncompliance
$500 Ist through 14th Day
$1,000 15th through 30th Day
$2,000 31st Day and beyond

44, - Reporting Requirements
The following stipulated penalties shall accrue per violation per Day for each violation of

the reporting requirements in Section VII:
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Penalty Per Violation Per Day Period of Noncompliance
$250 1st through 14th Day
"$500 15th through 30th Day
$1,000 31st Day and beyond

45.  Either the United States or the State or both may elect to seek stipulated penalties under
this Section. Where both Plaintiffs seek stipulated penalties, any such penalties determined to be
owing shall be paid 50 percent to the United States and 50 percent to the State. Where only one
Plaintiff seeks stipulated penalties, the entire amount of the stipulated penalties determined to be

owing shall be payable to that party. In no case shall the determination by one Plaintiff not to
| seek stipulated penalties preclude the other Plaintiff from seeking stipulated penalties, as
otherwise provided for by, and consistent with, the terms of this Consent Decree. .
46.  Stipulated penalties under this Section shall begin to accrue on the Day after performance
is due or on the Day a violation occurs, whichever is applicable, and shall continue to accrue |
| until performance is satisfactorily completed or until the vioIatién ceases. Stipulated penalties
shall accrue separately for separate violations of this Decree.
47. The City shall pay any stipulated penalty within 60 Days of receiving the United States’
or the State’s written demand.
48.  The Plaintiff making a demand for payment of a stipulated penalty shall simultaneously
send a copy of the demand to the other Plaintiff. The United States or the State may in its
unreviewable discretion reduce or waive stipulated penalties otherwise payable to it pursuant to

this Decree.
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49.  Stipulated penalties shall continue to accrue as provided in Parégraphs 41 through 44
during any dispute resolution proceedings and shall be pa;id as follows:
o a. If the dispute is resolved by agreement or by a decision of EPA and/or DEC that
_is not appealed to the Court, the City shall pay accrued penalties d¢termined to be owing,
together with Interest thereon, accruing from the date the penalties are determined to have been
owed through the date of payment, to the United States and/or the State, as applicable, within 30
Days of the effective date of the agreement or the receipt of EPA’s and/or DEC’s decision or
-order, as applicable. |
b. . Ifthe dispute is appealed to the Court and the United States and/or the State
prevails in whole or in part, tﬁe City shall pay all accrued penalties determined by the Court to be
owing, together with Interest thereon, accruing from the date the penalties are deterfnined to have
- been owed through the date of payment, within 60 Days of receiving the Court’s decision or
order, except as provided in subparagraph (c), below.
C. If any Party appeals the District Court’s decision, the City shall pay all accrued
penalties determined to be owing, together with interest, within 15 Days of receiving the final
“appellate court decision. |
d. If the dispute is appealed to the Court and the Court finds that the City is not
liable for any accrued penalties then no such penalties shall be due, except as provided in
subparagraph (e), below.
e. If the United States appeals the District Court’s decision finding that the City i_s
not liable for any accrued penalties, and if the United States prevails, then the City shall pay all
accrued penalties determined to be owing, together with Interest .thereon, accruihg from the date
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the penalties are determined to have been owed through the date of payment. The City shall
make such payment within 15 Days of receiving the final appellate court decision.
| 50.  Obligations Prior to the Effective Date. Upon the Effective Date of this Decree, the
stipulated penalty proﬁsions of this Decrée shall be enforceable with regard to any and all
violations of the Decree that have occurred after the date of the Decree’s lodging, but prior to the
Effective Date, provided that such stipulated penalties may not be collected unless and untﬂ this
| Decree is entered by the Court.
51.  The City shall pay stipulated penalties owing to the United States or the State in the
manner set forth and with the confirmation notices required by Section V (Civil Penalty), except
that the transmittal letter shall state that the payment is for stipulated penalties and shall state for
| which \"iolation(s) the penalties are being paid. .
52.  If the City fails to pay stipulated penalties accofding to the terms of this Decree, the City
shall be liable for interest on such perialties, as provided for in 28 U.S.C. § 1961, accruing as of
the date payment became due. Nothing in this Paragraph shall be construed to limit the United
States or the State from seeking any remedy otherwise provided by law for the City’s failure to
pay any stipulated penalties. |
53.  Subject to the provisions of Séction XIII (Effect of Settlement/Reservation of Rights), the
stipulated penalties provided for in this Decree shall be in addition to ény other righfs; remedies,
or sanctions available to the. United States for the City’s violation of this Decree or applicable
law. Whefe a violation of this Decree is also a violation of the Act, the City shall be allowed a
credit, for any stipulated penaltieé paid, against any statutory penalties imposed for such
violation. |

41




Case 5:10-cv-00554-NPM-DEP Document 8 Filed 08/05/10 Page 45 of 77

X. FORCE MAJEURE

54,  “Force majeure,” for purposes of this Decree, is defined as any event arising from causes
beyond the control of the City, of any entity controlled by the City, or of the City’s contractors,
that delays or prevents the performance of any obligation under this Decree despite the City’s

. best efforts to fulfill the obligation. The requirement that the City exercise “best efforts to fulfill
the obligation” includes using best efforts to anticipate any potential force majeure event and
best efforts to address the effects of any such event (a) as it is occurring and (b) after it has
occurred to prevent or minimize any resulting delay to the greatest extent possible. “Force

- Majeure” does not include the City’s financial inability to perform any obligation under this
Decree.
55. If any event occurs or has occurred that may delay the performance of any obligation
under this Decree, whether or not caused by a force majeure event, the City shall provide notice

~ orally and by electronic or facsimiie transmission to EPA and DEC, in accordance with
Section XV (Notices) within two business days of when the City first knew that the event might
cause a delay. Within seven calendar days thereafter, the City éhall provide.in writing to EPA
and DEC an explanation and description of the reasons for the delay; the anticipated duration of

" the delay; all actions taken or to bg taken to prevent or minimize the deiay; a schedule for
Iimplementation of any measures to be taken to prevent or mitigate the delay or the effect of the
delay; the City’s rationale for attributing such delay to a force majeure event if it intends to
assert such a claim; and a statement as to whether, in the opinion' of the City, such event may

~ cause or contribute to an endangerment to public health, welfare or the environment. 'fhe City

shall include with any notice, all available documentation supporting the claim that the delay was
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attributable to a force majeure. Failure to comply with the above requirements shall preclude the
- City from asserting any claim of force majeure for that event for the period of time of such
failure to comply, and for any additional delay caused by such failure. The City shall be deemed
“to know of any circumstance of which the City, any entity controlled by the City, or the City’s
contractors or subcontractors knew or should have known.
56.  If EPA and DEC agree that the delay or anticipated delay is attributable to a force
majeure event, the time for performance of the obligations under this Decree that are affected by
the force majeure event will be extended by EPA and DEC for such time as is necessary to
complete those obligations. An extension of the time for performance of the obligations affected
by the force majeure event shall not, of itself, extend the time for performance of any other
obligation. EPA and/or DEC will notify the City in writing of thé length of the extension, if any, -
for performance of the obligations affected by the force majeure event.
57. If EPA and DEC do not agree that the delay or anticipated delay has been or will be
caused by a force majeure event, EPA and/or DEC will notify the City in writing of their
decision.
58.  Ifthe City elects to invoke the dispute resolution procedures set forth in Section XI
(Dispute Resolution), it shall do so no later than 15 Days after receipt of EPA’s and/or DEC’s
notice. In any such proceeding, the City shall have the burden of demonstrating by a
preponderance of the evidence that the delay or aﬁticipated delay has beeﬁ or will be caused by a
| Jforce majeure event, that the duration of the delay or the extension sought was or will be
warranted under the circumstances, that best efforts were exercised to avoid and mitigate the
effects of the delay, and that the City has otherwise complied with this Section. If the City
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carries this burden, the delay at issue shall be deemed not to be a violation by the City of the
affected obligation of this Decree identified to EPA an(i DEC and the Court.
| XI. DISPUTE RESOLUTION

59.  Unless otherwise expressly provided for in this Decree, the dispute resolution procedures
of this Section shall be the exclusive mechanism to resolve disputes arising under or with respect
to this Decree. The City’s failure to seek resolution of a dispute under this Section shall preclude
the City from raising any such issue as a defense to an action by the United States or the State to
enforce any obligation of the City arising under this Decree. |
60. Informal Dispute Resolution. Any dispute subject to Dispute Resolution under this
Decree shall first be the subject of informal negotiations. The dispute shall be considered to
have arisen when the City sends both Plaintiffs a.written Notice of Disi)ute. Such Notice of
Dispute shall state clearly the matter in dispute. The period of informal negotiations shall not
exceed 20 Days from the date the dispute arises, unless that period is modified by written
agreement. If the Parties cannot resolve a dispute by informal negotiations, then the position
advanced by the Plaintiff(s) shall be considered binding unless, w1thm 45 Days after the
conclusion of the informal negotiation period, the City invokes formal dispute resolution
procedures as set forth below. |

61.  Formal Dispute Resolution. The City shall invoke formal dispute resolution
procedures, within the time period provided in the preceding Paragraph, by sérving on both
Plaintiffs a written Statement of Position regarding the matter in dispute. The Statement of
Position shall include, but ﬁeed not be limited to, any factual data, analysis, or opinion
_supporting the City5s position and ény supporting documentation relied upon by the City.
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-62.  The Plaintiff(s) shall serve a Statement of Position within 45 Days of receipt of the City’s |
Statement of Position. Such Statement of Position shall include, but need not be limited to, any
factual data, analysis, or opinion supporting that position and any supporting documentation
relied upon by the Plaintiff(s). Such Statement of Position shall be binding on the City, unless

- the City files a motion for judicial review of the dispute in accordance with the following
Paragraph.

63.  The City may seek judicial review of the dispute by ﬁliné with the Court and serving on
both Plaintiffs, in accordance with Section XV (Notices), a motion requesting judicial resolution

“of the dispute. The motion must be filed within 20 Days of receipt of the Statement of Position
pursuant to the preceding Paragraph. The motion shall contain a written statement of the City’s
position on the matter in dispute, including any supporting factual data, analysis, opinion, or
documentation, and shall set forth the relief requested and any schedule within which the dispute

- must be resolved for orderly implementation of the Decree.

64.  The Plaintiff(s) shall respond to the City’s motion within the time period allowed by the
Local Rules of this Court. The City may file a reply memorandum, to the extent permitted by the
Local Rules.

'65.  Standard of Review

a. Disputes Concerning Matters Accorded Record Review. Except as otherwise

provided in this Decree, in any dispute brought under Paragraphs 61-64 (Formal Dispute
Resolution) pertaining to the adequacy or appropriateness of plans, procedures to implement
| plans, schedules or any other items requiring approval by the United States (including EPA) or
the State (including DEC) under this Decree, the adequacy of the performance of work
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undertaken pursuant to this Decree, and all other disputes ;:hat are accorded review on the
administrative record under appiicable principles of administrative law, the City shall have the
burden of demonstrating, based on the administrative record, that the position of the United
States or the State, as applicable, is arbitrary and capricious or otherwise not in accordance with
law.

b. Other Disputes. Except as otherwise provided in this Decree, in any other
dispute brought under Paragraphs 61-64 (Formal Dispute Resolution), the City shall bear the
Bm'den of demonstrating that its position complies with this Decree and better furthers the
objectives of the Decree.

66.  The invocation of dispute resolution procedures under this Section shall not, by itself,
extend, postpone, or affect in any way any obligation of the City under this Decree, unless and
until final resolution of the dispute so provides. Stipulated penalties with respect to the disputed
matter shall continue to accrue from the first Day of noncompliance, but payment shall be stayed
| pending resolution of the dispute as provided in Section IX (Stipulated Penalties). If the City
does not prevail on the disputed issue, stipulated penalties shall be assessed and paid as provide'd
in Section IX (Stipulated Penalties).

XII. INFORMATION COLLECTION AND RETENTION

67.  The United States, the State and its their representatives, including attorneys, contractors,
and consultants, shall have the right of entry into any facility covered by this Decree, at all
reasonable times, upon presentation of credentials, to:

a. monitor the progress of activities required under this Decree;
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b. verify any data or information submitted to the United States or the State in
~accordance with the terms of this Decree;

c. obtain samples and, upon request, splits of any samples taken by the City or its
representatives, contractors, or consultants;

d. obtain documentary evidence, including photographs and similar data; and

€. assess the City’s compliance with this Decree.
68.  Upon request, the City shall provide EPA aﬁd DEC or their authorized representatives
splits of any samples faken by the City. . Upon request, EPA shall provide the City splits of any
samples it has taken, and DEC shall pfovide the City splits of any samples it has taken.

-69.  Until ﬁvg years after termination of this Decree, the City shall retain, and shall instruct its
contractors and agents to preserve, all non-identical coﬁies of all documents, records, or other
information (including documents, records, or other information in electronic form) in its or its
contractors’ or agents’ possgssion or control, or that come into its or its contractors’ or agents’

* possession or control, and that relate in any manner to the City’s performance of its obligations
-under this Decree. This information-retention requirement shall apply regardless of any contrary
corporate or institutional policies or procedures. At any time during this information-retention
period, upon request by the United States or the State, the City shall provide copies of ahy

" documents, records, or other information required to be maintained under this Paragraph.

70. At the conclusion of the information-retention period provided in ;che preceding
Paragraph, the City shall notify the United States and the State at least 90 Days prior to the
destruction of any documents, records, or other information subject to the requirements of the

“preceding Paragraph and, upon request by the United States or the State, the City shall deliver
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any such documents, records, or other information to EPA or and DEC. The City may assert that
certain documents, records, or other information is privileged under the attorney-client privilege
or any other privilege recognized by federal law. If the City asserts such a privilege, it shall

provide the following:

a. the title of the document, record, or information;

b. | the date of the docﬁnent, record, or information;

c. the name and title of each author of the document, record, or information;
d. the name and title of each addressee énd recipient;

e. a description of the subject of the document, record, or information; and

f. the privilege asserted by the City.

However; no dbcuments, records, or other information created of generated pursuant to the
requirements of this Decree shall be withheld on grounds of privilege.
| 71.  The City may also assert that information required to be provided under this Section is
protected as Confidential Business Information (“CBI”) under 40 C.F.R. Part 2. As to any
information that the City seeks to protect as CBI, the City shall follow the procedures set forth in
40 C.F.R. Part 2.

72.  This Decree in no way limits or affects any right of entry and inspection, or any right to
obtain information, held by the United States or the State pursuant to applicable federal or state
laws, regulations, or permits, nor does it limit or affect any duty or obligation of the City to
“maintain documents, records, or other information imposed by applicable federal or state laws,

regulations, or permits.
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XIII. EFFECT OF SETTLEMENT/RESERVATION OF RIGHTS

73.  This Decree resolves the civil claims of the United States and the State for thé violations
alleged in their Complaint through the date of lodging, including without limitation alleged |
violations of requirements to develop and implement a Long-Term Control Plan.
74.  The United States and the State each reserves all legal and equitable remedies available to
enforce the provisions of this Decree, except as expressly stated in Paragraph 73. This Decree
shall not be construed to limit the rights of the United States or the State to obtain penalties or
injunctive relief under the Act or implementing regulations, or under other federal laws,
regulations, or permit conditions, except as expressly Speciﬁéd in Paragraph 73.
75.  In any subsequent administrativé or judicial proceeding initiated by the United States or
the State for injunctive relief, civil penalties, other appropriate relief relating to the West Side
System, the City shall not assert, and may not maintain, any defense or claim based upon the
principles of waiver, res judicata, collateral estoppel, issue preclusion, claim preclﬁsion,
claim-splitting, or other defenses based upon any contention that the claims raised by the United
States or the State in the subsequent proceeding were or should have been brought in the instant
case, except with respect to claims that have been specifically resolved pursuant to Paragraph 7 3
76.  This Decree is not a permit, or a modification of any permit, under any federal, State, or
local laws or regulations. The City is responsible for achieving and maintaining complete

- compliance with all applicable federal, State, and loéal laws, regulations, and permits; and the
City’s compliance with this Decree shall be no defense to any action commenced pursuant to any
such laws, regulations, or permits, except és set forth herein. The United States and the State do

not, by their consent to entry of this Decree, warrant or aver in aﬁy manner that the City’S
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compliance with any aspect of this Decree will result in compliance with provisions of the Act,
33 U.S.C. §§ 1251-1387, or with any other provisions of federal, State, or local laws, regulationé, |
or permits.

77.  This Decree does not limit or affect the rights of the City or of the United States or the
State agaihst any third parties, not party to this Decree, nor does it limit the rights of thirdl partieé,
not party to this Decree, against the City, except as otherwise provided by law.

78.  This Decree shall not be. construed to create rights in, or grant ény cause of action to, any
third party not party to this Decree. o

XIV. COSTS

| 79.  The Parties shall bear their own costs of this action, including attorneys’ fees, excépt that
the United States and the State shall be entitled to collect the costs (including Withouf limitation_"- ‘
the costs éf attorney time) incurred in any action necessary to collect any portion of the civil |
penalty or any stipulated penalties due but not paid by the City.
XV. NOTICES
80.  Unless otherwise specified herein, whenever notifications, submissions, or
communications are required by this Decree, they shall be made in writing and addressed as
, follows:
To the United States:
Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
Box 7611 Ben Franklin Station

* Washington, D.C. 20044-7611
Re: DOJ No. 90-5-1-1-08609
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and

Chief, Water Compliance Branch

Division of Enforcement and Compliance Assistance

Department of Enforcement and Compliance Assistance

United States Environmental Protection Agency
Region 2

290 Broadway - 20th Floor

New York, NY 10007

To EPA:

Chief, Water and General Law Branch

Office of Regional Counsel

United States Environmental Protection Agency
Region 2

290 Broadway - 16th Floor

New York, NY 10007

To the State or DEC:

Chief, Water Bureau
- Office of General Counsel
New York State Department of Environmental Conservation
625 Broadway, 14th Floor
Albany, NY 12233-1500

and

Regional Water Engineer

New York State Department of Environmental Conservation
Division of Water

615 Erie Blvd., West

Syracuse, NY 13204-2400

and

Bureau of Water Permits
‘Division of Water -
New York State Department of Environmental Conservation
625 Broadway, 4th Floor
Albany, NY 12233-3505
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To the City(s):
City of Oswego
~City Hall
13 West Oneida Street

Oswego, NY 13126
ATTN: Mayor & City Attorney

and
Bond, Schoeneck & King, PLLC
. One Lincoln Center
Syracuse, NY 13202
ATTN: Robert R. Tyson
81.  Any Party may, by written notice to the other Parties, change its designated notice
recipient or notice address provided above.
- 82, Notices submitted pursuant to this Section shall be deemed submitted upon mailing,

unless otherwise provided in this Decree or by mutual agreement of the Parties in writing.

XVI. EFFECTIVE DATE

83.  The Effective Date of this Decree shall be the date upon which this Decree is entered by -

- the Court or a motion to enter the Decree is granted, whichever occurs first, as recorded on the
Court’s docket; provided, however, that the City hereby agrees that it shall be bound to
implement any requirements of this Decree with deadlines scheduled for dates prior to the
Effective Date. In the event the United States withdraws or withholds consent to this Decree

“before entry, or the Court declines to enter the Decree, then all requirements of this Decree,

including those referenced in this Paragraph above, will be deemed to have terminated.
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XVII. RETENTION OF JURISDICTION
84.  The Court shall retain jurisdiction o'ver this case until termination of this Decree, for the
purpose of resolving disputes arising under this Decree or entering orders modifying this Decree,
pursuant to 'Sections XI and XVIII, or effectuating or enforeing compliance with the terms of this
- Decree.
XVIII. MODIFICATION
85.  Unless otherwise provided herein,. the terms of this Decree, including its appendices, may
be modified only by a subsequent written agreement signed by all the Parties. Where the
“modification constitutes a material change to this Decree, it shall be effective only upon approval '.
by the Court.
86.  Any disputes concerning modification of this Decree shall be resolved pursuant to |
Section XI (Dispute Resolution); provided, however, fhat instead of the burden of proof provided
by Paragraph 65, the Party seeking the modification bears the burden of demonstrating that it is
entitled to the requested modification in accordance with Fed. R. Civ. P. 60(b).
XIX. PUBLIC PARTICIPATION
87.  This Decree shall be lodged with the Court for a period of not less than 30 Days for
public notice and comment in accordance with 28 C.F.R. § 50.7. The United States reserves the
right to withdraw or withhold its consent if the comments fegarding the Decree disclose facts_ or -
considerations indicating that the Decree is inappropriate, improper, or inadequate. The City
consents to entry of this Decree without further notice and agrees not to withdraw from or
| oppose entry of this Decree by the Court or to challenge any provision of the Decree, unless the
United States has notified the City iﬁ writing that it no longer supports entry of the Decree.
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XX. SIGNATORIES/SERVICE

88.  Each undersigned representative of the City, the State, and the Assisté.nt Attorney
General for the Environment and Natural Resources Division of the U.S. Department of Justice -
~ certifies that he or she is fully authorized to enter into the terms and conditiqns of this Decree
and to execute and legally bind the Party he or she represents to this document.

89.  This Decree may be signed in counterparts, and its validity shall not be challenged on that .
basis. The City agrees to accept service of process by mail with respect to all matters arising. |
under or relating to this Decree and to waive the formal service requirements set forth in Fed. R.
Civ. P. 4 and 5 and any applicable Local Rules of this Court including, but not limited to, service
of a summons.

XXI. INTEGRATION

90.  This Decree constitutes the final, complete, and exclusive agreement and understanding
among the Parties with respect to the settlement embodied in the Decree and supersedes all prior
agreements and understandings, whether oral or written, conéerning.the settlement embod_ied
herein. Other than deliverables that are subsequently submitted and approved pursuant to this

| Deéree, no other document, nor any representation, inducement, agreement, understanding, or
bromise, constitutes any part of this Decree or the settlement it represents, nor shall it be used in

construing the terms of this Decree.
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XXI1I. TERMINATION
91.  After the City has completed the corrective measures required under Section VI
(Compliance Requirements) and Appendix A, has thereafter maintained satisfactory compliance
with this Decree and the SPDES Permit for a period of 12 consecutive months as detemﬁned by
EPA and DEC, has paid the civil penalty and all accrued stipulated penalties and Interest thereon
as required by this Decree, and has complied with all other requirements of this Decree, the City
| may serve upon the United States and the State a Request fof Termination, stating that the City
has satisfied those requirements, together with all supporting documentation. -
92.  Following receipt by the United States and the State of the City’s Request for
Termination, the Parties shall confer informally concerning the Request and any disagreement
that the Parties may have as to whether the City has satisfactorily complied with the
requirements for termination of this Decree. If the United States and the State agree that the
Decree may be terminated, the Parties shall submit, for the Court’s approval, a joint stipulation
terminating the Decree.

93, Ifthe United States or the State do not agree that the Decree may be terminated, the City
may invoke Dispute Resolution under Section XI. However, the City shall not seek Dispute
Resolution of any dispute regarding termination under this Section until 60 days after service of
its Request for Termination.

XXIIi. FINAL JUDGMENT
94,  Upon approval and entry of this Decree by the Court, this Decree shall constitute a final
judgment of the Court as to the United States, the State, and the Cify. The Court finds that there
is no just reason for delay and therefore enters this judgment as a final judgment ﬁnder Fed.R.

- Civ. P. 54 and 58.
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XXIV. APPENDICES
95.  The following appendices are attached to and part of this Decree:
“Appendix A” contains a chart depicting Oswego West Side Sewer Systefn
Milestones and Schedule;
“Appendix B” contains a map depicting catch basin locatiohs;
“Appendix C” contains a form of warning sign; and

“Appendix D” contains a second form of warning sign.
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SO ORDERED THIS 5th DAY OF _August , 2010.

e @M Guane

Neal P. McCurn
Senior United States District Judge
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THE UNDERSIGNED PARTY enters into this Consent Decree in this action captioned
United States and State of New York v. City of Oswego (N.D.N.Y.):

FOR THE UNITED STATES OF AMERICA

oue._ 4211 /IRy

IGNACIA S. MORENO

Assistant Attorney General

Environment & Natural Resources Division
U.S. Department of Justice

Washington, D.C. 20530

| Date: iy [?//y

DAVID I$WEIGERT

Trial Attorney

Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O.Box 7611

Washington, D.C. 20044-7611

(202) 514-0133

RICHARD S. HARTUNIAN

United States Attorney
Northern District of New York
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WILLIAM H. PEASE

Assistant United States Attorney
Chief, Civil Division

U.S. Attorney’s Office

Northern District of New York
P.O.Box 7198

100 South Clinton Street
Syracuse, NY 13261-7198
Phone: (315) 448-0672

Fax: (315) 448-0689
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THE UNDERSIGNED PARTY enters into this Consent Decree in this action captxoned
United States and State of New York v. City of Oswego (N.D.N.Y.):

Date: 3!”!“ ' (}A)d\% A . 8%
. J JUDITH A. ENCK

Regional Administrator

U.S. Environmental Protection Agency, Reglon 2
290 Broadway . ‘
New York, NY 10007-1866

Date: __ 3 (@(to | f €M

ERIC SCHAAF,

Regional Counsel

-U.S. Environmental Protectlon Agency, Region 2
290 Broadway, 17th Floor

New York, NY 10007-1866

OF COUNSEL:

KIM KRAMER

Assistant Regional Counsel ,
U.S. Environmental Protection Agency, Region2
290 Broadway, 16th Floor

New York, NY 10007-1866

60




Case 5:10-cv-00554-NPM-DEP Document 8 Filed 08/05/10 Page 64 of 77

THE UNDERSIGNED PARTY enters into this Consent Decree in this action captioned
United States and State of New York v. City of Oswego N.D.N.Y.):

-~

Date: /j%;{]/:/ M’, Lo ' ﬂ/

MARK POLXIN

Division-Di

Water Enforcement Division

"Office of Civil Enforcement _
Office of Enforcement and Compliance Assurance
United States Environmental Protection Agency

. . <
Date: W 7, QO %/1/ W/
‘ /- ALAN MORRISSEY
Water Enforcement Dmsmn
Office of Civil Enforcement
Office of Enforcement and Compliance Assurance
United States Environmental Protection Agency
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THE UNDERSIGNED PARTY enters into this Consent Decree in this action captioned'
United States and State of New York v. City of Oswego (N.D.N.Y.):

FOR THE STATE OF NEW YORK
ANDREW M. CUOMO

Attorney General
State of New York

Date: 3/3 "/’ 2 C?E T M
/ 4 .

ROBERT ROSENTHAL
Assistant Attorney General
State of New York

62




' Case 5:10-cv-00554-NPM-DEP  Document 8 " Filed 08/05/10 Page 66 of 77

' ZTHE UNDERSIGNED PARTY enters into this Consent Decree in thlS action captloned
" United States and State of New York v. C1ty of Oswego (N D.N.Y. ) .

_ -FOR THE STATE OF NEW. YORK

-V.PETE GRANNIS

Comm1ss1oner ~ '

New York State Department of Enwromnental
Conservatlon - o

o B ot 'i:"» S ) . /-
‘Date: .'5/ 29 l weo - \.)audl—t, M Y/—QJ\/VLO/")
Y AR A TAMES M. TIERNEY R
. Assistant Commissioner. -
Division of Water Resources’ .
New York State Department of Envn'onmental
Conservation = -~ . . :
625 Broadway - -
* Albany, NY 12233-1010
- (518) 402-8545 '
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THE UNDERSIGNED PARTY enters into this Consent Decree in this action captioned
United States and State of New York v. City of Oswego (N.D.N.Y.):

Date: G/Q/Zo

FOR THE CITY OF OSWEGO

Ve df Pt

RANDOLPH F. BATEMAN
Mayor

Second Floor, City Hall

13 W. Oneida Street
Oswego, NY 13126
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Appendix A

Oswego West Side Sewer System Milestones and Schedule
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Appendix A
MILESTONE SCHEDULE!

Date(s) Milestone Para.
' No.
See 6 NYCRR Pt. 750 | Deadline for oral and written notification of any SSO or CSO 27a

See 6 NYCRR Pt. 750 | Deadline for submission of written report on each SSO or CSO | 27.b

Date of Diséovery of | Deadline for notifying owners and taking action consistent with | .18
Excessive I/ + 90 legal authority to eliminate Excessive I/ in privately owned
days portions of laterals
CD Signature, through | Flow monitoring required using existing monitoring devices 14.a
11/1/10
3/1/10 Deadline for retention of municipal finance expert to asmst in 16.b.
securing funding for CD compliance
3/110 Deadline for submission of SSES Report 17.b
3/1/10 Deadline for submission of: 20.b.iii
(1) current Wet Weather Operating Plan;
(2) current WWTP O&M plan; and
(3) identification of Sensitive Areas under SPDES Permit
CD Effective Date + | Deadline for payment of civil penalty 9
30 days : .
3/31/10 Deadline for posting SSO and CSO warning signs . 15:b o
4/1/10 Deadline for ceasing construction of new extensions, unless 19 -
specified conditions are met
5/1/10 Deadline for submission of Disinfection Report 12.a
5/1/10 Deadline for submission of WWTP Expansion Report 22.a
5/28/10, 7/28/10, and | Deadline for submission of Quarterly Report . - 28
quarterly thereafter . ‘ :
7/1/10, and annually | Deadline for inspection of ORI 11 -
thereafter :

! This Milestone Schedule is included as a reference tool only, to facilitate compliance with the requlrements set forth in’ the
body of the Consent Decree. Nothing in this Milestone Schedule is intended or shall be construed to- alter or affect in any way
the meaning of the Consent Decree provisions to which it refers. :
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11/110 Deadline for elimination of inflow from catch basins 13

11/1110 Deadline for submission of CMOM Program 20.a

11/1/10 Deadline for making best efforts to enter into legally enforceable | 20.a.iii.

A arrangement with SUNY to minimize Excessive I/

12/31/10 Deadline for installation and commencement of operation of new | 14.b
flow monitoring devices

2/1/11 Deadline for submission of Water Quality Baseline Memo 26.a

6/1/11 Deadline for commencement of Seasonal Disinfection, pursuant | 12.a
to Disinfection Report

7/1/11 Deadline for submission of WWTP expansion plans and 22.b
specifications

1/1/12 Deadline for submission of Pump Station evaluation (“PSE”) 2l.a

1/1/12 Deadline for submission of CSO Control Report’s First 25% Plan | 25.d.i

3/1/12 Deadline for establishment of Enterprise Fund for sewer use fees | 16.c

11/1/12 Deadline for submission of Post-Construction Monitoring 26.b
Program, including Post-Construction Monitoring Plan

1/1/13 Deadline for submission of Pump Station Report 21.b

1/1/13 Deadline for submission of EFMF Optimization Report 23.a

3/1/13, and annually | Deadline for adjustment of sewer use fees, to ensure Enterprise 16.c

thereafter Fund covers anticipated expenses

11/1/13 Deadline for submission of WWTP O&M Program 20.b

11/1/13 Deadline for completion of WWTP expansion, pursuant to 22b
WWTP Expansion Report

11/1/14 Deadline for completion of corrective actions, pursuant to SSES | 17.b
Report

11/1/14 Deadline for completion of Pump Station upgrade, pursuant to 21.c

' Pump Station Report

11/1/14 Deadline for completion of EFMF optimization, pursuant to 23.a
EFMF Optimization Report

11/1/14 Deadline for submission of Remaining WCTS Plan, Pt. 1 20.a.i

11/1/14 Deadline for separation of 25% of CSS, pursuant to First 25% 25.d.ii

Plan
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1/1/16 Deadline for submission of CSO Control Report’s Second 25% 25.d.iii
Plan

11/1/18 Deadline for separation of 50% of CSS, pursuant to Second 25% | 25.d.iv
Plan

11/1/18 Deadline for submission of Remaining WCTS Plan, Pt. 2 20.a.ii

1/1/19 Deadline for submiission of CSO Control Report’s Third 25% 25.d.v

. Plan

11/1/21 Deadline for separation of 75% of CSS, pursuant to Third 25% 25.d.vi
Plan

11/1/21, or Deadline for commencement of post-construction monitoring 26.b

completion of 75% ‘

separation + 60 days,

whichever is earlier
Deadline for submission of Post-Construction Monitoring Report | 26.c

1/1/23
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Appendix B

Map Depicting Catch Basin Locations
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Appendix C

Form of Warning Sign
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Appendix D

Second Form of Warning Sign
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